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Abstract 
Whereas the coexistence of conventional, organic and GMO farming was originally designed to be a technical tool in order to 
ensure incompatible crop cohabitation, today it is a source of study of agricultural land governance, for European, national and 
local actors who may take part in the decision to allocate a specific process to a particular agricultural area. GMO regulations will 
therefore be analyzed in this sense. 
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1. Introduction 
Some people feel that food products made from crops resulting from genetically modified organisms (GMO) or 
those obtained by conventional cultivation, are dangerous to health because of the characteristics specific to 
genetically modified (GM) seeds and seedlings (Séralini 2011 versus Snell 2012) or the chemicals used in both these 
types of crops (INSERM 2013) On the other hand, organic is sometimes held to be the ultimate for good health 
(Bauer et al. 2013 and El-Hage Scialabba 2013). However, unlike certain relatively isolated movements or 
scientists, most of the scientific community does not draw such a radical conclusion, according to which these crops 
should be eradicated in favour of a single system, organic farming (AB). On this subject, the reasoning behind 
scientific data and analyses is such a source of confusion, that it is becoming complicated to have a stated opinion 
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on the subject if it is based only on questions of human and animal health1. 
Legally speaking, no processes have been banished from European fields. All GMO, conventional or organic 
crops can be grown freely as long as the specifications are respected (AB)2 and/or any authorisations have been 
issued following a risk evaluation (GMO3, pesticides4). To guarantee this cohabitation, to date, the European Union 
(EU) has reasoned in terms of the coexistence of agricultural crops, i.e. by imposing technical instructions to avoid 
interactions (Article 26 bis, Directive 2001/18). This is an important question because of the incompatibilities 
between these three methods of production, from a legal point of view at least. Organic farming is not compatible 
with conventional or GM crop methods: "organic" specifications are not suitable for either GM seeds or production 
factors authorised for conventional and GM crops. GM crops are not compatible with conventional or organic, 
because GM equipment as well as cultivation methods are specific and protected. Finally, conventional methods are 
not compatible with GM crops because there is a risk of using unauthorised seeds in the event of "contamination". 
However, coexistence goes beyond the question of crop management and technical methods used to ensure 
cohabitation between incompatible crops. It leads to another topic for discussion centred on regional governance. In 
this sense, it is linked to both regional development and agricultural development: who can make decision on the 
organisation or development of a region, who has to decide on the importance of regional actors (Member States for 
the EU) or local actors (regional authorities) or the public, to decide on management or allocation of space, as for 
seed zoning (article R. 661-12 of the French code rural ; Langlais 2009), or prohibition? 
The recent history of the development of legal texts and their implementation shows that although crop 
coexistence was initially an idea which did not interest local regional governance authorities (2), regional reaction 
was so powerful (3) that it led European authorities to consider the idea of putting those same authorities in charge 
of organising coexistence (4). 
2.  Coexistence without territory 
Free production has been the keystone of agricultural development since the rise of the common agricultural 
policy and the French agricultural orientation policy. It constitutes a sort of application of entrepreneurial freedom 
expressed at various legal levels. Certainly, not everything is allowed, but farmers, no matter what their status, must 
have the greatest amount of room for action and must be able to adapt their productions and the way they manage 
them in accordance with the economic and social context. In France, the economic freedom of farmers (article 
L. 411-29 of the French code rural) is the most obvious expression of this (Bodiguel 2011) Within the EU, free 
production is not so clearly expressed, but most of the legislative framework authorising all types of crops (GMO, 
organic, conventional) guarantees it indirectly; similarly the CAP provides more a law of orientation and incentive 
than a prescriptive law (public aid, common market organization5). 
The arrival of GMOs did not alter the legal status. As long as a GMO has been assessed and authorised in 
accordance with directive 2001/18 or regulation 1829/2003, it can be freely cultivated by any farmer. In France, this 
 
 
1 A more socioeconomic analyze could highlight the acceleration process of farmers economic integration due to GMOs development. 
2 Council Regulation (EC) No 834/2007 of 28 June 2007 on organic production and labelling of organic products and repealing Regulation (EEC) 
No 2092/91, [2007] OJ L 189/1. 
3 Directive 2001/18/EC on the deliberate release into the environment of genetically modified organisms and repealing Council Directive 
90/220/EEC, [2001] OJ L106/1; Regulation (EC) 1829/2003 of the European Parliament and of the Council on genetically modified food and 
feed [2003] OJ L268/1. 
4 Regulation (EC) 1107/2009 of the European Parliament and of the Council of 21 October 2009 concerning the placing of plant protection 
products on the market and repealing Council Directives 79/117/EEC and 91/414/EEC, OJ L309/1. 
5 Regulation (EU) No 1306/2013 of the European Parliament and of the Council of 17 December 2013 on the financing, management and 
monitoring of the common agricultural policy and repealing Council Regulations (EEC) No 352/78, (EC) No 165/94, (EC) No 2799/98, (EC) 
No 814/2000, (EC) No 1290/2005 and (EC) No 485/2008, [2013] OJ L347/549; Regulation (EU) No 1307/2013 of the European Parliament and 
of the Council of 17 December 2013 establishing rules for direct payments to farmers under support schemes within the framework of the 
common agricultural policy and repealing Council Regulation (EC) No 637/2008 and Council Regulation (EC) No 73/2009 , [2013] OJ 
L347/608; Regulation (EU) No 1305/2013 of the European Parliament and of the Council of 17 December 2013 on support for rural development 
by the European Agricultural Fund for Rural Development (EAFRD) and repealing Council Regulation (EC) No 1698/2005 , [2013] OJ 
L347/487 
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freedom is defined in the environmental code: "The freedom to consume and produce with or without GMOs, 
without negatively affecting the environment as a whole, and the specificity of traditional crops and quality, is 
guaranteed, respecting the principles of precaution, prevention, information, participation and responsibility defined 
in the 2004 Environmental Charter and respecting Community provisions"(article L. 531-2-1 of the French code de 
l’environnement)6. 
However, in 2003 (Regulation 1829/2003), the European legislature judged that it would be useful to add a 
provision specifically concerning the coexistence of GM crops with other types of agricultural production (Rosso 
Grossman 2010). Since then, the freedom to grow GMO crops may be restricted by necessary measures to prevent 
the accidental presence of GMOs in other products and “appropriate measures in border areas of their territory with 
the aim of avoiding possible cross-border contamination into neighbouring Member States in which the cultivation 
of those GMOs is prohibited, unless such measures are unnecessary in the light of particular geographical 
conditions” (article 26 bis, Directive 2001/18 since Directive 2015_412). Initially 2010, coexistence was linked to a 
quiet strict UE Recommandation7, but since 2010, UE Recommandation is light in order to let Member States more 
free8. 
These coexistence measures provide or should provide the basis of what has been described as "flexible 
coexistence", in the sense that they are to be used in all geological, geomorphological and social contexts (Berteau 
2012 ; Berteau and al. 2013). 
Coexistence "made in the EU" is based on optional technical measures (Morrow 2010). Thus, in France, as in 
other European countries (Bodiguel et al. 2010 et Sirsi 2006), conditions should be defined relative to the distances 
between crops or to their isolation and producers of GM crops are required to inform farmers growing crops on land 
around a plot destined for a GM plant crop (for eg. article L. 663-2 et D. 663-4 of the French code rural9). Under no 
circumstances does coexistence depend on a political or scientific assessment. Consequently it cannot lead to a 
particular territorial stance, whether national or local. The Pioneer Hi Bred ItaliaSrl affair10 is a clear example of the 
principle: Member States cannot refuse the cultivation of authorised GMO crops by citing the reason that there are 
no coexistence measures dependent on the competence of a local authority (Hermon 2012; Juet 2013) 
In this closed context, in which territorial governance and the role of public and private actors has only been 
studied to risk analysis level (Lee 2010, Noiville 2003, Bodiguel and Di Lauro 2015), the regions (territories) have 
reacted. 
3. Territorial resistance 
The territorial reaction is formed by three different sets of actors: militant public, local authorities and the 
Member States. 
Territorial opposition is doubtless created in society itself, in militant bodies. These movements which were 
popularised in France following the destruction of a Mc Donalds outlet11, have gradually spread to the point where 
they influence public authorities, from towns to governments and the European Union. This reaction by the "man in 
the street" and through action which promulgated in France by "voluntary reapers" (crop destruction campaigners)12, 
is discussed and backed up by claims, which sometimes lead to it being classified as civil disobedience. In this 
 
 
6 French rules on GMO’s may be found in the code de l’environnement (articles L. 531-1 to L. 537-7 and D. 531-1 to D. 533-51) and in the code 
rural (articles L. 663-1 to L. 663-5 and D. 663-1 to D. 663-6) ; see http://www.legifrance.gouv.fr/initRechCodeArticle.do (last accessed 
26.01.2015). 
7 Commission Recommendation of 23 July 2003 on guidelines for the development of national strategies and best practices to ensure the co-
existence of genetically modified crops with conventional and organic farming, 2003/556/CE. 
8 Commission Recommendation of 13 July 2010 on guidelines for the development of national co-existence measures to avoid the unintended 
presence of GMOs in conventional and organic crops, 2010/C 200/01. 
9 Ineffective Law because no implementation decree. 
10 EJC, 6 September 2013, Case C-36/11. 
11 See for eg. http://www.ladepeche.fr/article/2009/08/12/652989-mc-do-de-millau-dix-ans-apres.html (last accessed 25.01.20015). 
12 http://collectif-vigilance-ogm-rhone.over-blog.com/pages/Les_faucheurs_dOGM-1634980.html (last accessed 25.01.20015). 
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context, a "good law" is needed to the detriment of a "bad law" (Bodiguel, 2010); in other words, it directly 
implicates political and legal choices made in the GMO sector. 
Local authorities quickly followed the movement. Some had been in favour since the outset. This was the case in 
the Gers department in France and the Land Oberösterreich. In France, communities also reacted by applying orders 
to prohibit the cultivation of GMO crops on their land; more than 2000 communities were involved. However, the 
movement affects a large part of the EU, such as the "GMO free" regions charter signed in Florence on 4 February 
2005, a text which is less operational but has had significant effect.13  
Member States also regularly escape these legal limits on the grounds of various processes, ready to come under 
fire from the Court of Justice. Hungary has included its refusal of GMO crops in its constitution14; Poland has 
promulgated a law prohibiting GMOs15… As for France, after wandering about for a long time amongst the edicts 
prohibiting the cultivation of MON 810 maize, generally rejected by the Court16 (Billet 2014), it has also just passed 
a law17 with a single article: the "cultivation of GM varieties of maize is prohibited"18. 
To our knowledge, these examples of resistance systematically come up against European and national 
jurisdictions which do not allow for active public participation19 and reject action by local authorities or member 
States once the authorisation phase has been successfully passed20. Thus, militant actions have been sanctioned, 
symbolically or not (Bodiguel and Cardwell 2011]. Similarly, declarations of local independence have been reduced 
to nothing: remember the reservations made about the aborted GMO-free zone in Madeira21 or the European Land 
Oberösterreich affair which led to the rejection of a draft law intended to prohibit the cultivation of seeds and 
seedling composed of or containing GMOs, as well as raising transgenic animals for release into the environment for 
the purpose of hunting or fishing?22 We can also mention the prohibition by the French Council of State, preventing 
local authorities from making decisions to prohibit GM crops in their territory, because of, "the existence of a 
special policy for the dissemination of GMOs assigned to the Ministry of Agriculture and Fishing"23 (Bodiguel 
2009); or show that on the basis of an extensive interpretation of the decision, regions (Italian in this case) do not 
have the power to block it (Case C-36/11). Finally, although member States are better placed than local authorities, 
their weight in the GMO authorisation procedure remains limited in the event of discussion (there are always 
discussions) and, as soon as a GMO has been authorised, they cannot prohibit all or part of the authorised GM crops 
except by applying safety or emergency clauses (article 23, Directive 2001/18 ; article 34, Regulation 1829/23003) 
 
 
13 Carta delle Regioni e delle autorità locali d’Europa sulla coesistenza tra colture, transgeniche e convenzionali, Firenze 
(http://www.verdi.it/ogm/ogm-europa/23595-carta-delle-regioni.html (last accessed 25.01.20015) signed by : Toscana, Land Oberosterreich, 
Marche, Aquitaine, Lazio, Bretagne, Euskadi (Paesi Baschi), Wales Region, Ile de France, Poitou-Charentes, Highlands and Islands Region, 
Land Schleswig Holstein, Limousin, Emilia Romagna, Land Burgenland, Land Steiermark, Sardegna, Drama-Kavala-Xanthi Region, Provincia 
Autonoma di Bolzano, Land Salzburg. 
14 Article XX of the Constitution (fundamental law of the 25.04.2011) in which Hungary promote agriculture free of any presence of GMOs. 
15 EJC, 18 July 2013, Case C-313/11. 
16 French Conseil d’Etat had finally change his position when validated the GM prohibition implementation law (Arrêté du 14 mars 2014) : CE, 
ord., 28 mars 2014, n° 376808 s., Assoc. générale des producteurs de maïs e. a.). 
17 Loi n° 2014-567, 2 June 2014, relative à l’interdiction de la mise en culture des variétés de maïs GM, JORF n° 0127 3 June 2014 p. 9208. 
18 Law validated by French Conseil constitutionnel that has not consider the question of compatibility between French Law and UE GMO’s 
Regulation: Décision du Conseil constitutionnel n° 2014-694 DC du 28 mai 2014. 
19 Only public information requirement : see, for eg., articles 5, 7, 8 of Directive 2001/18. 
20 But marginal exceptions : see for eg. in France : article L335-1 of the code de l’environnement on the regional and national park. 
21 Commission Decision of 3 November 2009 relating to the draft Regional Legislative Decree declaring the Autonomous Region of Madeira to 
be an Area Free of Genetically Modified Organisms, notified by the Republic of Portugal pursuant to Article 95(5) of the EC Treaty, 
2009/828/CE; Scientific Opinion on a question from the European Commission related to the notification by Portugal for the prohibition of 
cultivation of Genetically Modified Plants in the Autonomous Region of Madeira, 27 January 2010. 
22 EJC, 13 September 2007, case C-439/05 P et 0454/05 P. Madeira and Land Oberösterreich  affairs were based on Article 95 (5), Treaty 
establishing the European Community (replace by article 114 (5), Treaty on the Functioning of the European Union). This motivation (“necessary 
to introduce national provisions based on new scientific evidence relating to the protection of the environment or the working environment on 
grounds of a problem specific”) has never been admitted by Court and Commission. 
23 Stable judgement: Conseil d’État, 24 September 2012, Commune de Valence 
(http://www.legifrance.gouv.fr/affichJuriAdmin.do?oldAction=rechJuriAdmin&idTexte=CETATEXT000026410515, last accessed 
25.01.20015). 
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with restricted or temporary application which have never been accepted to date24. It has also been decided that they 
cannot hide behind a national procedure for registering varieties or, as has already been mentioned, or claim the 
absence of coexistence measures (Case C-36/11). 
This systematically disapproved resistance leads to a real political crisis, involving the paralysis of European 
documents to the point where the European legislature is not attempting to resolve the situation. 
4. Coexistence in regional hands 
In view of the paralysis of the GMO authorisation system for farming purposes (deliberate dissemination in the 
environment), due to the radical opposition to this type of agricultural production, and because the debate on 
coexistence is not susceptible of any easy resolution so long as the science remains contested (Hermitte 2008), in 
2010 the European Commission proposed a document which did not call the general authorisation system into 
question, but modified its geographical range25. Owing to the absence of a joint position by member States, this 
project seemed to have been dropped. However, it has now re-emerged and a regulation saw the light of day the 11th 
of march 201526. 
The new article 26 b of Directive 2001/18 would allow a member State, during the GMO autorisation procedure 
or its renewal, to ask for the application to be modified in order to exclude all or part of the member State's territory. 
If there is no opposition from the petitioner, the request for modification will be accepted. On the other hand, in the 
event of opposition, "Member States may adopt measures restricting or prohibiting the cultivation in all or part of its 
territory of a GMO (…) once authorized (…) provided that such measures are in conformity with Union law, 
reasoned, proportional and non-discriminatory and, in addition, are based on compelling grounds such as those 
related to: a) environmental policy objectives; b) town and country planning; c) land use; d) socio-economic 
impacts; e) avoidance of GMO presence in other products without prejudice to Article 26a; f) agricultural policy 
objectives; g) public policy" (26 b-3). 
This mechanism seems to be legally difficult to implement, mainly owing to the impossibility of evaluating 
socioeconomic motives and justifying action which is in proportion to them. It can only work if the European 
Commission provides only indulgent limited control and the Court of Justice follows its example (Bodiguel 2012). 
All the same, it provides the only way out of the stalemate without prohibiting GM crops, because it returns the 
decision-making process concerning a socially acceptable threshhold of GMOs into the hands of political 
authorities. The scientific debate is supposed to take place before the assessment phase; here it is an essentially 
political phase, a step which will be more or less local and participational depending on the regional governance 
which each member State wishes to introduce. Indeed, the European text does not offer local authorities any more 
room than they have had until now. If Member States want to centralise the decision, it seems likely that new 
resistance will appear. If they accept a form of decentralisation and/or participation, clear and comprehensible rules 
for regional governance must be established. 
This return "into the hands of national or local political authorities" could have a boomerang effect. States which 
have opposed GMOs will surely find it difficult to impose a prohibition other than total. If they do it, they can no 
longer distance themselves from the EU and its law. In other words, although the European reform may be perceived 
as lacking political courage at European level, it is strategically intelligent in that it specifically hands over 
responsibility to the Member States which have always refused to make decisions within the Council. Perhaps they 
will lay responsibility on the shoulders of local authorities… leading to a real process of local governance 
concerning the allocation of agricultural processes and, consequently, land and regional development. 
 
 
24 EJC, 8 september 2011, Cases C-58/10 à C-68/10 (Monsanto SAS c/ Ministre de l’Agriculture et de la Pêche). 
25 Proposal for a Regulation of the European Parliament and of the Council amending Directive 2001/18/EC as regards the possibility for the 
Member States to restrict or prohibit the cultivation of GMOs in their territory– COM/2010/0375 final, [2010]. 
26 Directive (EU) N° 2015/412 of the European Parliament and of the Council of 11 March 2015 amending Directive 2001/18/EC as regards the 
possibility for the Member States to restrict or prohibit the cultivation of genetically modified organisms (GMOs) in their territory, [2015] OJ 
L68/1. 
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5. Conclusion 
Concerning GMOs, as with other topics (thinking of bisphenol…)27, within the EU, the science based approach 
has failed. No doubt it came up against communication problems but also, and above all, failed owing to the fact 
that it was based on an idealised perception of so-called "hard" science, whereas scientific expert assessments can 
only provide partial and contradictory answers in an area characterised by its technicity, complexity and youth. This 
does not mean that scientific evaluation has no place in the GMO autorisation process, but that the importance of a 
science based approach should be relativized in the final decision. 
Henceforth, the GMO authorisation system is based on this double procedure, firstly scientific (risk assessment), 
then political (risk management); but in practice, most often, the "political" did not play its part (confirmé par 
COM/20150076 part. 2.2). With the current reform to legislation concerning GMOs crop, but also maybe soon 
GMOs use28, a more politically based approach should be preferred, according to which the legitimacy of the 
decision depends more on the democratic process, which may be participational, than on its scientific basis. This 
leads to its acceptability and it is the very essency of "policy" to define the conditions for expressing this 
acceptability. 
This debate concerning GMO governance, the terms of expression of "local" and "public" is all the more 
necessary in that the issues are fundamental: food sovereignty, access to safe food for all (food security and food 
safety) and the preservation of biodiversity. 
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